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Current Lopics. 


HE record of lynchings in the United 
States, which the Chicago “ Tribune ” 

has carefully kept for a number of years past, 
shows the somewhat unexpected and surpris- 
ing fact that during the year just passed there 
were fewer than in any year since 1885. The 
record also shows an almost steady decrease 
since 1892 for, omitting the year 1897, when 
the number of cases of mob law reached 166, 
there has been a steady diminution of in- 
stances of unauthorized executions. From 
and including 1885 the record is as follows: 
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A study of the statistics gathered by the 
“Tribune” shows that nearly all of the 
lynchings during the year took place in 
southern States, and that of the four occur- 
ring’ northern States, three were in 
Kansas; also, of the victims of 1899, the 
negroes numbered 84 and the whites 23. 
3esides this growing propensity to lynch 
white men as well as negroes, there is an ap- 
parently increasing willingness to lynch for 
crimes other than those against women. 
Last year’s record shows the following 
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causes for lynching: Murder, 44; complicity . 
in murder, 11; rape, 11; alleged rape, 6; bad 
reputation, 5; arson, 6; race prejudice, 5; 
robbery, 5; unknown offenses, 4; aiding 
criminals to escape, 3; suspected arson, 1; 
inflammatory language, 1; rape and murder, 
1; no offense alleged, 1; mistaken identity, 1; 
highway robbery, 1; arson and murder, 1. 
While the record is bad enough, constituting 
a foul blot upon the administration of the 
law in the United States, the fact that in 
seven years the decrease has been more than 
one-half, is one for public congratulation and 
encouragement, and gives some ground for 
the hope that within a comparatively few 
years the administration of mob law will be 
comparatively rare. 


Those patrons of restaurants who have 
been in the habit of hanging their overcoats 
and hats on the nearest hook or peg, confi- 
dent in the belief that the proprietor would 
and could be held legally responsible in case 
of loss of the articles, will have to revise their 
theories and alter their habits. The New 
York Supreme Court, Appellate term, in the 
case of Montgomery v. Ladjing, has just 
handed down an opinion written by Presid- 
ing Justice Freedman, and concurred in by 
the other members of the court, in which the 
principle was enunciated that befofe a res- 
taurant keeper will be held liable for losses 
such as those above referred to, it must ap- 
pear either that the article was placed in the 
physical custody of the restaurateur or his 
servants (in which case there is an actual bail- 
ment), or that the article was necessarily laid 
aside under circumstances showing at least 
notice of the fact and of the necessity to the 
keeper of the restaurant or his servants, in 
which case there is an implied bailment, or 
constructive custody; or that the loss oc- 
curred by reason of the insufficiency of the 
general supervision exercised by the keeper 
of the restaurant for the protection of the 
property of customers temporarily laid aside. 
The action was brought by the plaintiff to 
recover the value of an overcoat lost in the 
defendant’s restaurant while the plaintiff was 
upon the premises as a customer. At the 
trial the plaintiff had judgment, and the de- 
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fendant appealed. The defendant was not 
shown to be an innkeeper, but merely a res- 
taurant keeper. The testimony on the part 
of the plaintiff was to the effect that on the 
day of the loss he entered the restaurant kept 
by the defendant, with a party of friends, and 
removed his overcoat, which was a light 
spring overcoat; that he hung it on a hook 
fixed to a post near the table at which he sat; 
that the attention of neither the defendant 
nor of any of his employes was called to the 
coat in any way, and that some fifteen min- 
utes after the coat was missing. The plain- 
tiff testified that he would not say that the 
waiter who waited upon him ever saw the 
coat. It was not shown how the loss oc- 
curred. These facts, the court holds, do not 
establish either an actual or an implied bail- 
ment, or a constructive custody, for a bail- 
ment implies delivery of the chattel, and to 
subject one to liability as bailee it is a con- 
stituent element that he had voluntarily as- 
sumed or retained the custody of the chattel 
alleged to have been bailed. The court 
continues: 

There was not even an implied bailment or con- 
structive custody on the theory that the overcoat 
was necessarily removed under circumstances 
which gave notice of such fact and of the necessity 
to the defendant or his servants. The plaintiff 
seems to have been conscious of the necessity of 
proving that the defendant had assumed the cus- 
tody of the overcoat, for in his bill of particulars 
he alleges his cause of action to be “ failure of 
defendant to exercise proper and lawful care of 
said coat while the same was in his care and cus- 


tody,” but he utterly failed to show such assump- 
tion of custody. 


The court then discusses the remaining 
question whether the plaintiff sufficiently 
proved negligence on the part of the defend- 
ant in the general supervision exercised over 
the restaurant for the protection of custom- 
ers’ property in general: 

The burden of proof upon this point was upon 


the plaintiff, for it is only in the case of a bailment 
that the burden is cast upon a bailee to account 


for the loss of the goods. But the plaintiff rested | 


his case upon this point upon the bare fact of the 


loss. The defendant, on the other hand, testified, | 
and it was not disputed, that he had kept a restau- | 
rant for the past fifteen years; that this was the , 


first loss that had ever occurred in his establish- 


ment; that the plaintiff had visited the place for 
about six months prior to the date of the loss; that 
he, the defendant, gave his personal attention and 
supervision to the restaurant and allowed no sus- 
picious characters to enter, and that there was a 
place immediately behind the cashier’s desk re- 
served for the care of property of customers that 
might be given to him or to his employes. for safe- 
keeping. The plaintiff admitted that in this place 
he “ may have seen one of the other fellows leave 
a sample case.”” Upon the whole case it did not 
appear that the size of the restaurant or any spe- 
cial conditions therein called for greater vigilance 
than was actually exercised, and the plaintiff wholly 
failed to show failure on the part of the defendant 
to exercise ordinary care in the general manage- 
ment of his establishment. In every aspect of the 
case, therefore, the defendant is entitled to a re- 
versal of the judgment against him. 


According to a recent decision of the Su- 
preme Court of Virginia, in the case of Cole- 
man v. Saunders, illness may constitute a 
good ground for avoiding a marriage con- 
tract. The suit was brought by Miss Ger- 
trude Coleman against R. M. Saunders, of 
Lancaster county, Va., for breach of promise 
of marriage. In his answer the defendant 
set up that his physician had advised him that 
his health was such as to forbid his marriage 
and that in pursuance of this advice he had 
written his betrothed asking to be released 
from his engagement. This defense did not 
avail in the lower court, where the plaintiff 
was awarded damages in the sum of $4,000. 
Appeal being taken to the Supreme Court, 
the judgment of the court below was re- 
versed, it being held that illness is an “ act of 
God,” and may justify a breach of an engage- 
ment to marry. This doctrine, of course 
assuming good faith and a condition of health 
on the part of the defendant which would 
render marriage inadvisable if not dangerous, 
seems to be based upon justice and equity. 


The working of the Criminal Evidence Act 
in England, thus far, seems to have fully jus- 
tified the assertions of its advocates and to 
have confounded those who predicted such 
dire results from its enactment, something 
over a year ago. The late case of Louise 
Masset, who was charged with having 
murdered her child, and whose trial in the 





| Central Criminal Court, a short time ago, 
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terminated in a verdict of guilty, shows that 
jurymen have begun, on their own initiative, 
to give importance to the failure of a prisoner 
to go on the stand and testify in his own be- 
half. In the case referred to, the accused 
was under the necessity of explaining to the 
jury, if she could, how the child which was 
last seen alive in her company, could have 
come by a violent and cruel death without 
complicity on her part. Her refusal to go 
into the box would probably have been fatal. 
She elected to testify, and her story, while 
carefully prepared, was so improbable and 
was so completely lacking in corroboration 
that evidently it did her case more harm than 
good. This lack of corroboration, together 
with the improbability of the whole story, 
contributed very materially toward the ver- 
dict of guilty which the jury found no diffi- 
culty in arriving at. This, in the view of our 
English legal exchanges, illustrates 
powerful an aid to justice the new Act is. 


how 


| 


| tion. 


The Solicitors’ Journal truly says that the | 
object of a trial is to arrive at the truth, | 
whether that truth shows the guilt or inno- | 


seems 
strange to our contemporary that no one 
hears of an innocent person being convicted 
through the giving of evidence on his own 
behalf, in spite of the many prophesies that 
that would be the effect of the Act. Our 
contemporary submits that since the Act 
came into practical operation, all experience 
shows it to be a powerful engine for finding 
out the truth — the salvation of the innocent 
but a terror to the guilty. Higher praise for 
the new Act could hardly be given. 


cence of the accused person. It 


The resignation of the Hon. L. B. Proctor 
as secretary of the New York State Bar As- 
sociation, which has just been announced, 
deprives that organization of a faithful official 
who has served it for upwards of fifteen years. 
It was in 1886 that Mr. Proctor first took 
control of the Association’s affairs, and since 
that time he has never ceased to labor in its 
interests. His acquaintance and popularity 
with the members of the bar uf the State are 
well known, and the severance of official re- 
lations with the members of the Association 


| character would warrant. 





will be a matter of regret, widespread and 


sincere. The step now taken by him had 
been long contemplated, and now that he is 
relieved of the duties of the position he will 
devote all his time and energies to literary 
work, in which field he has established an 
enviable reputation. 


a 


Aotes of Gases. 





Criminal Libel — Privilege. —In State v. Hos- 
kins, decided by the Supreme Court of Iowa in 
December, 1899, it was held that where a libel pub- 
lished concerning a candidate for judge is circu- 
lated outside the judicial district, it is not 
privileged, and, on a criminal prosecution, ac- 
cused’s belief in its truth affords him no protec- 
The court said in part: 

In order to make plain our reasons for the con- 
clusion at which we have arrived, it will be neces- 
sary to consider, to some extent, the common law 
relating to this subject. First, let us say there have 
always been some material distinctions preserved 
between civil actions, in which damages were 
sought for this offense, and criminal proceedings. 
In a criminal proceeding at common law the de- 
fenses were but two —a denial and a plea of priv- 
leged communication. The truth of the matter 
charged could not be given in evidence by a de- 
fendant. It was a maxim that “the greater the 
truth the greater the libel.” A prosecution for this 
offense was founded on the thought that a publica- 
tion of a libel was likely to provoke a breach of 
the peace, and the fact that it was true tended 
rather to increase the probabilities of such a result. 
(1 Kent, Comm. 621.) But in a private action for 
pecuniary recompense the truth of the charge 
could always be shown in justification or in miti- 
gation of damages, since, as it is said, a man is 
entitled to no better reputation than his actual 
(1 Greenl. Ev., sec. 421; 
J’Anson v. Stuart, 2 Smith, Lead. Cas. 986, note.) 
In course of time the rule was adopted in many of 
the States of the Union allowing the truth of the 
charge to be shown as a defense. In our own 
State this principle is embodied in the Constitu- 
tion (art. 1, sec. 7). But with us it is qualified. 
The truth can be shown only when the publication 
is made “with good motives and for justifiable 
ends.” Except as thus modified, the common law 
relating to libel governs in this State. Without 
the constitutional provision mentioned, the truth 
itself would be no defense. There is no little un- 
certainty in the books on the question of what 
constitutes a privileged communication, or rather 
what publications are protected as such. There 
are cases which hold that a charge of crime made 
against one who is a candidate for public office 
may be the subject of privilege. (Briggs v. Gar- 
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rett, 111 Pa. St. 404, 2 Atl. 513.) The contrary is 
held by many courts of high standing. (See Bron- 
son v. Bruce [Mich.], 26 N. W. 671, and cases 
cited.) We need not determine between these con- 
flicting authorities, for reasons which will presently 
appear. An absolute privilege is a complete de- 
fense. No legal complaint can be founded upon 
works spoken or written under its protection. Of 
this nature are proceedings in legislative assem- 
blies, and generally in judicial tribunals. A quali- 
fied privilege is where the communication is made 
in the discharge of some duty, social, legal or 
moral. Such a defense may be rebutted by a show- 
ing of actual malice. To establish a qualified 
privilege, it must be shown that defendant believed 
the charge to be true, and published it in the dis- 
charge of some duty, and we may assume that it 
was a duty on his part to make known to the 
electors of the Fourteenth Judicial District the true 
character of a candidate for the office of district 
judge. But if this duty was in any way tran- 
scended, the good faith of defendant ceased to be 
material. Evidence of good faith is admissible, not 
as a defense in itself, but only as an element going 
to make up the defense of qualified privilege. It 
appeared in this case, from defendant’s own testi- 
mony, that he voluntarily published the charge, not 
only outside the Fourteenth Judicial District, but 
outside the State, thus making it known to persons 
who were in no way interested in the judicial elec- 
tion. We have been cited to no case, and know 
of no principle of law that would sustain the claim 
of privilege under these circumstances. In Buck- 
staff v. Hicks (Wis., 68 N. W. 403), on a state of 
facts quite similar to those here involved, the court 
said: “The evidence showed that the newspaper 
in question circulated in adjoining counties and 
cities outside of the county of Winnebago, and out- 
side of the plaintiff’s senatorial district. To claim 
that there was any duty, public or private, resting 
on the defendant to publish such a charge against 
the plaintiff in these localities is to demonstrate 
the absurdity of the claim. There was not only no 
duty, but there was certainly no tangible interest 
in the subject-matter on the part of the people 
outside plaintiff's district. Thus it is very plainly 
seen that the publication, even if it could be con- 
sidered as privileged when made to a citizen of 
Oshkosh, who might be said to be interested in 
the subject-matter, could not be made broadcast to 
the world, and preserve its privileged character. 
The publication is excessive. It must be confined 
to people to whom defendant owes a duty to speak, 
or who have an interest with defendant in the 
subject-matter.” (See also, Rude v. Nass, 79 Wis. 
321, 48 N. W. 555.) 

We have, then, this question, somewhat nar- 
rower than discussed by appellant’s counsel, pre- 
sented: Where the publication of libelous matter is 
shielded by no privilege, can a defendant in a crim- 
inal proceeding exonerate himself by showing a 





belief on his part in the truth of the charge? We 
know of no authority in support of the affirmative 
of this proposition. In all the cases where evidence 
of the good faith of the defendant has been ad- 
mitted, it was not as a direct defense, but only as 
tending to establish one essential element of a 
qualified privilege. Mott v. Dawson (46 Iowa, 
533), Bays v. Hunt (60 Iowa, 251, 14 N. W. 785) 
and State v. Conable (81 Iowa, 60, 46 N. W. 759), 
relied on by defendant, go no further than this. 
For the reasons stated, we think the evidence of 
defendant’s good faith was inadmissible. 





¥ BALLAD OF INFANTS AND MAIDENS. 





Since ancient times it is decreed 
An infant you can’t hold, 

Except for things that he doth need 
(Like food or clothing sold), 

Upon his contract, though he told, 
And not at all in fun, 

With bearded lip and manner bold, 
That he is twenty-one. 


And if an infant heart should bleed, 
A maiden to enfold; 

And she at last should have agreed 
To be his marigold; 

This youth his marriage could withhold, 
Engagement be undone, 

Though she might cry and wish and scold 
That he is twenty-one. 


Against a suit this youth could plead, 
“ Not twenty-one years old; ” 

And though the maiden heart may bleed, 
She’ll soothe it not with gold. 

Her sorrows they are manifold; 
She says she’ll be a nun; 

Finds out of each man she gets hold 
That he is twenty-one. 


ENVOY. 
Girls, heed this lesson, don’t be sold 
Before your love’s begun: 
See that you’re positively told 
That he is twenty-one. 
Otto M. STERNFELD. 
N. Y. U. Law, ’oo. 


————_ 





The manager and artist of La Caricature, which 
published a cartoon representing President Kruger 
in the act of spanking Queen Victoria, whom he 
held over his knees, were tried in Paris on January 
10 on the charge of outraging public morals with 
the cartoon. The court acquitted the accused on 


the ground that, in spite of the grossness of the 
satire, it did not have the character which would 
justify the charge. 
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LUCIEN BROC 






K PROCTOR. 


A CHARACTER SKETCH OF THE EMINENT HISTORIAN 
AND LEGAL BIOGRAPHER. 


By CHARLES J. HAILES. 





18. R. PROCTOR says, not boastfully, but at the 
i same time with apparent satisfaction, that he 
never had a law partner. At the time he began 
practice Dansville was a place of about 4,000 in- 
habitants. The young lawyer, with the advantages 
already enumerated, and thoroughly equipped as 
he was by study, experience and contact with 
some of the most eminent lawyers in the State, 
entered almost at once upon a remunerative prac- 
tice. His reputation was given a decided impetus 
about this time by his connetion with the defense 
of Ezra Saxbury, a liveryman of Dansville, who 
was charged with robbing a wealthy peddler, one 
Jacob Smith, of $3,000 or $4,000 worth of valuable 
goods, — watches, diamonds, etc. Smith was one 
of the few itinerant peddlers of jewelry who then 
traveled over the State. He was in the habit of 
keeping his valuables in a curious box, which he 
never lost sight of if he could help it. His usual 
practice, on retiring for the night, was to put it 
under the bed in the room of the hotel where he 
stopped, a practice which he followed on the night 
of the robbery referred to. Early on the follow- 
ing morning, which was Sunday, Smith reached 
under the bed for his treasure-box, only to find 
that it had disappeared in some mysterious manner 
while he had slept. The bereaved jeweler made 
night, or rather morning, hideous with his out- 
cries of “ Robbers!” “ Thieves!” ‘‘ O, I’m a ruined 
man,” and in a remarkably short time the little 
town was all agog with excitement. The porter of 
the hotel, one Boughton, was missing, and was 
subsequently found and arrested. Saxbury was a 
somewhat singular man, inclined to be “ sporty,” 
and had some enemies. It appeared that he had 
left Dansville during the night or on the morning 
of the robbery, and that he had taken the same 
route toward Angelica as Boughton had taken, but 
that he went in an open wagon, with several com- 
panions, as it appeared from their own statements, 
for the purpose of obtaining a valuable dog of one 
Wheeler. There was a determined effort made to 


connect Saxbury with the robbery, in pursuance 





of which he was arrested and charged with being 
The prisoner, after his arrest, sent 
for young Proctor and engaged him to defend him. 
The attorney’s first move was to demand an ex- 
amination before a magistrate, which he obtained, 
Boughton testifying that Saxbury had induced him 
to take the treasure-box, and that he had assisted 
him. In the trial, which took place at Geneseo, 
young Proctor had no less formidable an opponent 
than Luther C. Peck, who assisted the district at- 
torney, then George B. Davis. The case was stub- 
bornly contested, a determined effort being made 
to corroborate Boughton by means of the testi- 
mony of George Young, a village resident who 
slept in a near-by warehouse, and who happened 
to be “ courting his girl” at the time of the rob- 
bery. Young was placed on the witness-stand, but 
failed to point out on a map which Proctor pro- 
duced the point where Boughton had stated he 
had met the defendant; and as the witness was in 
full view of the locality where the alleged meeting 
took place the failure was damaging to the prose- 
cution. The People also failed to impeach the tes- 
timony of two men who were with Saxbury, and 
who testified positively that the defendant did not 
get out of his wagon during the trip, as he cer- 
tainly would have done in case he had been fleeing 
with a treasure-box. The jury, after being out 
nearly thirteen hours, brought in a verdict of 
acquittal. Saxbury and his friends were naturally 
jubilant, and in order to celebrate the victory and 
return to Dansville in proper style, they hired a 
stage and drove home, although it was late at 
night when the verdict was rendered. Attorney 
Proctor, of course, drove home with them. Near- 
ing the town, which is some twelve miles from 
Geneseo, the men produced their horns, and while 
they blew loud and discordant blasts drove up to 
the village hotel with a flourish. The successful 
attorney made a speech to a good-sized audience, 
consisting of guests of the hotel and a fringe of 
open-mouthed villagers, who had been rudely 
awakened from their peaceful slumbers by the 


an accessory. 
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strident tones of the horns. The speaker reminded 
them of his promise to bring Saxbury back a free 
man, acquitted by a jury of his peers, and that he 
had fulfilled his promise. The result of this trial 
did much to establish the reputation of the young 
attorney as a successful criminal lawyer, and his 
practice thereafter, both civil and criminal, grew 
rapidly, many important cases coming to him from 
counties in western New York. 

Another case in Mr. Proctor’s early practice may 
be worthy of mention here. It related to a long 
and bitter controversy between two wealthy mill- 
owners of Dansville—Jonathan Barnhart and 
Jesse Angell. The former owned a sash, blind and 
furniture factory, which was operated by water 
power through the medium of a turbine wheel. 
About 100 rods below, on the same stream, was a 
large grist-mill, owned and operated by Angell. 
The latter, in order to increase his own power, 
placed flush-boards on top of the old log dam, 
which set the water back under Barnhart’s water 


wheel so that it refused to work, or worked very | 


indifferently. Barnhart threatened repeatedly to 
“have the law on” Angell; the latter defied him, 
and the trouble finally coming to a head, Barnhart 
consulted with Attorney Proctor, who eventually 
took the case. Some very nice points of law re- 
lating to the rights, duties and liabilities of water- 
power owners on the same stream were involved 
in it. Proctor went to work with characteristic 
energy to study the case and the law relating to it. 
There lived in the village at that time a young 
man named William McVicker, who had been a 
harness-maker, but who had, through his own 
efforts and the improvement of spare time, become 





| through it.” 


| outlook was. 


inent and finally successful. Weldon, who was a 
well-educated mulatto, living at Dansville, was 
tried and convicted of the crime of being an acces- 
sory before the fact in an arson case, and was 
sentenced to death. Mr. Proctor, with all the 
ability and resources he possessed, defended the 
case and fought stubbornly at every stage, being 
convinced of his client’s innocence, but without 
avail; he was beaten on every point raised, and it 
became his unpleasant duty as counsel to advise 
the condemned that there was no hope — he must 
prepare to die. This was early in December, and 
the date fixed for the execution was the 29th of the 
same month. Mr. Proctor relates, with infinite 
gusto, the scene which occurred in the jail when 
the unhappy man was told that all that his counsel 
could do had been done, and that he must now 
prepare for death, and the comical side of it was 
prominent, notwithstanding the awful predicament 
of the accused and the apparent certainty that his 
life was soon to pay the forfeit. When advised by 
his counsel to make his peace with the God whom 
he must soon meet, the prisoner broke down com- 
pletely, and amidst his sobs cried piteously and 
appealingly, O, my God, my God, I shall never live 
Considering that he was to be hanged 
by the neck until dead he doubtless told the truth; 
yet his counsel did not wholly despair, black as the 
He determined to make an appeal to 
the governor, and for that purpose journeyed to 


| Albany, and presented the case with all the power 
| and eloquence of which he was capable to the 


executive, then Horatio Seymour. The governor, 


| while strongly disinclined to interfere in the case, 


an expert in civil engineering and surveying. | 


Proctor employed McVicker to take the levels in 
the stream and report to him, which he did, show- 
ing exactly how much the water had been raised 
by the placing of the flush-boards on the dam. 
Proctor began suit for damages on behalf of his 
client, and Angell fought the case vigorously. The 
Erie Railroad was building at that time, and the 
defense sought to discredit the testimony of Mc- 
Vicker by placing two civil engineers from the 
Erie road’s corps on the stand. The attempt, of 
course, was based upon the assumption that Proc- 
tor’s expert was nothing but a harness-maker, who, 
like the cobbler, should have “ stuck to his last.” 
George M. Hayden, at that time a very celebrated 
engineer of Niagara Falls, was also engaged by 
Angell. The attempt to discredit McVicker failed 
miserably, for on the trial there was only half an 
inch difference between his water levels and those 
of the eminent engineers employed by the defense. 
The case went against Angell, who was held to be 
at fault and liable in damages, and as a result of 
the trial Angell bought the mill from Barnhart, 
paying a liberal price therefor. : 

The Weldon case (1859) was another important 
criminal matter in which Mr. Proctor was prom- 


was so impressed by counsel’s appeal and the 
reasonable doubt of the condemned man’s guilt 
that he decided to commute the sentence to life 
imprisonment. Further than this, in his message 


| to the legislature next succeeding he recommended 





the abolition of the death penalty in the class of 
cases of which this was a type, and accordingly a 
law was passed to that effect. 

The most important criminal trial with which 
Mr. Proctor was identified during his professional 
career was that of People versus Covert, twice 
tried at the Livingston Oyer and Terminer in 1863. 
Covert, who was a wealthy liveryman of Dansville, 
had been indicted for the murder of his wife by 
administering arsenic to her at different times, and 
under circumstances which rendered its detection 
extremely difficult. The victim was young and 
beautiful. It was alleged that the poison was ad-- 
ministered to her at a period approaching mater- 
nity, and in quantities which produced a lingering 
and fatal illness, some of the symptoms of which 
were complicated by the weak constitution of the 
victim. Immediately after the first attack her 
mother and several of her friends took possession 
of the sick room, and by the aid of skillful physi- 
cians she was pronounced out of danger. She was 
then left to the care of a faithful nurse, with orders 
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to admit no one, not even her husband, to the 
room. Some time during the ensuing night Cov- 
ert entered the room and peremptorily dismissed 
the nurse, saying that he would watch his wiie 
during the remainder of the night. On the follow- 
ing morning her horrid sickness returned with in- 
creased force. The poor woman lingered eighteen 
days in the most excruciating misery before death 
put an end to her sufferings. In her declaration 
in articulo mortis she stated, among other things, 
that during the night her husband watched with 
her he gave her some medicine which did not taste 
like that which had been left for her by the physi- 
cian; that at first she refused to take it, but that 
he compelled her to do so. There were other sus- 
picious circumstances which pointed to the guilt 
of the husband. He was arrested and committed 
to jail. The stomach of the victim was subjected 
to chemical analysis by one of the most eminent 
chemists in the State, and no traces of arsenic or 
other poison were detected. This circumstance 
was relied upon by the counsel for the defense with 
great confidence. The prosecution relied, with 
equal confidence, upon the theory of Orfila, 
Daugren, Flandrin and others, that in cases where 
solid poisons are administered in small doses at 
long intervals, chemical analysis will fail, provided 
the victim survives over sixteen days after taking 
them, the theory being that by that time the 
poison, particularly if it be arsenic, becomes elim- 
inated, passing from the system by the various 
secretions. This is known as “the elimination 
theory.” Mr. Proctor’s conduct of the case was 
generally regarded as masterly. The evidence 
against the accused was strong, — many a man has 
been convicted on a much weaker case, — and the 
prosecution had the additional advantage of the 
powerful assistance of the attorney-general of the 
State, Hon. Daniel S. Dickinson, to whose pres- 
ence, however, Mr. Proctor, in his opening address 
to the jury, made very forceful reference. “When,” 
said he, “‘I observe the tremendous efforts which 
the people have brought to bear against my client; 
when I observe the activity, skill and energy with 
which every circumstanace against him, however 
minute, is magnified, colored and distorted; when 
I have witnessed the ingenuity with which preju- 
dice against the accused is sown broadcast over the 
public mind; when I behold here the learned at- 
torney-general of the State, him whose eloquence 
has moved listening senates * * *; when I re- 
member that all this eloquence, sarcasm and power 
of mind are to be directed against my client, I 
tremble for the consequences. But when again I 
remember that all there is of this prosecution is 
his presence here; when I consider that he is 
brought here as a substitute for the links which 
are wanting in their chain of evidence; when I re- 
member how fatally and widely that chain is sev- 
ered; and more than all, when I reflect that in the 
deliberations of your room you will ask yourselves, 





‘Has the charge against Wells Covert been 
proven, so that we have no reasonable doubt of his 
guilt?’ then all fear is hushed, for I know with 
that question ever before you he can never be con- 
victed, and the eloquence of the attorney-general 
will pass over the head of my client as harmless 
as the muttering thunder — impressive, fearful and 
threatening, but harmless still.” 

The line of defense was that this “ elimination 
theory’ was not proven to be correct; the defense 
had been able to find no case where it had been 
applied conclusively, and it was contended by Mr. 
Proctor that it would be dangerous to hang a man 
on the testimony of mere theorists, supporting a 
theory never tested, judicially or otherwise; that 
the arsenic, if administered, never could be gotten 
out of the stomach entirely, and that a thorough 
test would certainly reveal its presence; reference 
was also made to the testimony of one of the 
experts for the prosecution who, on cross-exam- 
ination, admitted that there were portions of the 
viscera that he had not examined carefully; it was 
contended, therefore, that the condition of the 
stomach referred to was produced in some othe1 
way than by poison, unknown to the expert, espe- 
cially as he had testified that this inflammation 
somewhat resembled other inflammatory con- 
ditions of the viscera. There was also a deter- 
mined effort on the part of the defense to break 
down the theory of the prosecution as to motive. 

Mr. Proctor’s closing address to the jury occu- 
pied three hours, and was everywhere spoken of as 
a splendid forensic effort. The jury deliberated 
nearly two days, but were unable to agree, stand- 
ing ten for conviction and two for acquittal. Re- 
peatedly they came into court and announced their 
inability to reach a verdict, and as often the court 
ordered them to return to their room for further 
deliberation. The fifth time this occurred Mr. 
Proctor made an impassioned protest against what 
he believed to be an attempt on the part of the 
court to coerce the jury into bringing in a verdict 
of conviction. “If I were one of those jurymen 
I would stay there until I died rather than be 
coerced,” he declared, with all the vehemence of 
which he was capable. The court took umbrage at 
his remarks, and on his refusal to apologize he was 
adjudged in contempt, and such record was made 
in the court’s proceedings. Finally the court was 
obliged to discharge the jury, it being evident an 
agreement was impossible. The second trial, 
which was also stubbornly fought on both sides, 
resulted in the prisoner’s acquittal. Excitement in 
the village and neighborhood rose to a high pitch, 
and as a result an attempt was made to lynch 
Covert, but it was frustrated by the vigilance of the 
police. On the second trial one of the “star” 
witnesses for the defense was Prof. James W. 
Brown, principal of the Dansville Seminary, who, 
though since famous throughout the country as a 
chemist and toxicologist, at that time enjoyed lit- 
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tle more than a local reputation. Prof. Brown, in 
order to demolish the prosecution’s experts and 
their “ elimination theories,” made a series of ex- 
periments upon a cat, to which he administered 
successive doses of arsenic. He was prepared to 
testify, as a result of these experiments, that suffi- 
cient poison was found in the stomach of the de- 
ceased feline at the end of sixteen days to have 


terminated the career of a number of her species. | 


When the unpretentious expert took the witness 
stand, and what it was intended to prove by him 
was disclosed to the court, there was a contemp- 
tuous expression observable on the faces of the 
prosecution’s eminent experts, and his honor 


rather sarcastically remarked that they were not | 


there to try cats, but human beings. Nevertheless 
the court thought it best, after hearing the argu- 
ment, to admit the testimony, which had a very 
important effect not only in bringing the prose- 
cution’s experts to grief, but in finally freeing the 
prisoner. One of the People’s experts was Prof. 
Coventry, of New York, who, after the trial, 
showed his admiration for Prof. Brown by request- 
ing an introduction to him, and as another indirect 
result of the trial Prof. Brown, not long after, went 


in Columbia College. 

Next to the Covert case, the most important 
criminal trial in which Mr. Proctor was engaged 
was that of Mrs. Mary Hess, known as “ The 
Wayland Murderess.” 
village of Wayland was startled and stirred to its 
very center by the murder by Mrs. Hess of her 
brother and one William Lewis, a merchant doing 
business in the town. Mrs. Hess was the widow 
of a well-known physician, who on his death left 
her an only son, six years of age, and a large 


estate, principally realty. The wife was about 35 | 


years of age, well educated, moved in the best 
social circles, and bore an excellent reputation. 
She had three brothers, William, Warren and a 
younger brother Charles. Warren was a worth- 
less fellow, a ‘“ n’eer-do-well,” and in addition he 
was cursed with a very irascible temper. Having 


ise to forsake his bad habits, he continued his evil 
and shiftless ways, and brought his family, con- 
sisting of a wife and two children, almost to a 
state of starvation. 


numerous farms, on his solemn promise that he 
would this time turn over a new leaf and live a 
respectable and industrious life. Accordingly, he 
took the farm under a lease running several years. 
But the new leaf, if it was turned at all, was quickly 
turned back again, for Warren soon grew reckless, 
lazy and indolent, sold the stock from the farm in 
order to continue his evil ways, neglected the 
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crops, and allowed the buildings to go to ruin. 
The tenant's sister and benefactress stood this until 
patience ceased to be a virtue, and then she deter- 
mined to dispossess the worthless fellow; but this 
was not an easy task, for according to the terms of 
the lease he had the right to remain three years 
longer. Legal proceedings being necessary, Mrs. 
Hess engaged the services of Mr. Proctor. When 
Mrs. Hess upbraided Warren for his unfaithfulness 
to the trust and his neglect of the property he had 


| leased, the ingrate turned upon her and declared 


that if she dared to carry out her plan he would 
show that she had had illicit relations with Lewis. 
This scene with her brother, and particularly the 
terrible charge he had made against her, naturally 
excited the woman. She went home and walked 
the floor of her room nearly the whole night. 
About 5 o'clock the next morning she put a shawl 
over her head and went to Lewis’ house, rang the 
bell and sent word that she wanted to see him. 
Then she returned to her own residence. Lewis 
responded to the summons and found Mrs. Hess 
alone in her room. During the quarrel which en- 


| sued Mrs. Hess shot and mortally wounded Lewis. 
| Then, with the smoking weapon still clutched in 
to New York to take the chair of natural sciences | 


her right hand, the infuriated woman hastened to 
the residence of her brother Warren, some 100 


| yards distant, evidently bent on committing an- 


other murder. Warren was found on the front 
steps of his home. When he saw his sister he 
knew from her appearance that something unusual 


| had happened, for she was greatly excited; but he 


failed to observe that she had a weapon. He in- 
vited her inside and urged her to be calm and to 
explain what was the matter. She accepted his 
invitation, and as soon as the door was closed 
upon them she drew forth her weapon and shot 
her brother dead. On the trial, which attracted 
almost as much attention as the crime, the defense 


| was insanity, and was conducted in a masterly 
_manner by Mr. Proctor. 


While there was, of 
course, some sympathy with the double murderess, 


| a part of the people believing that ner troubles had 


| in reality unbalanced her mind, the great majority 
made a failure of everything he undertook, he | 


finally left the village of his birth and settled in | 
Michigan, where, instead of carrying out his prom- | 


were outspoken in the belief that the insanity plea 
was merely the last expedient of ingenious and 
hard-pressed counsel to save her from the gallows. 


| Mr. Proctor sincerely believed in the woman’s 
legal and moral irresponsibility for the acts, and 
| made herculean efforts to save her from any fur- 
Mrs. Hess, finally taking pity | 
on him, paid the expenses of himself and family | 
back to Wayland, and put him on one of her | 


ther punishment than incarceration in an asylum 
for the insane. How well he accomplished the 
task is shown by the records of the trial. This trial 
took place at Bath. Mr. Proctor’s opening address 
to the jury was a notable and brilliant forensic 
effort, and attracted wide attention. He pictured 
the deplorable condition of the woman, how she 
was the victim of insane delusions, often leading 
her to do the most foolish acts, and ever increas- 
ing in their manifestations and frequency; how her 
mental condition finally reached the stage known 
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as homicidal insanity, which, obtaining complete 
ascendancy over her reason, paralyzed self-control 
and prompted her in wild despair to a deed which. 
however awful, attached no more responsibility to 
her than that which attends the bolt from the 
clouds, sending its victims suddenly into eternity. 
Here is a short extract from the address, which is 
worth reading as well as quoting as a fair sample 
of his eloquence: “ It has been insinuated that this 
woman’s insanity is feigned —a thing put on like 
a cloak, for a purpose, and as easily removed; but 
we shall produce witnesses who will tell you that 
there are phases of insanity that cannot be simu- 
lated. Gentlemen, when affection, love, kindness 
—all that is beautiful and enduring in a mother’s 
love -——took their flight from this woman; when 
she met her only child, for whom she lived, and 
for whom she would have yielded up her life, with 
cold indifference, with cruel aversion, with no 
more emotion than marble exhibits; 
when in that dreadful moment in which she was 
about to leave her boy, the idol of her life, and 
enter the walls of her prison, she gave no look of 
maternal tenderness, impressed no loving kiss upon 
his tear-bedewed cheeks, viewed his unutterable 
agony with unmoistened eye, with no emotion of 
pity or concern, will you not agree with me that 
something terrible has changed the intellect of that 
once affectionate, nay, idolizing mother? Will you 
believe that the fountains of affection could thus be 
dried up by cunning device and artful design? 
Gentlemen, a mother can never under such cir- 
cumstances forget or hide her maternal love; some 
half-concealed teardrop would well up in her eye; 


senseless 


some half-smothered sigh of anguish, some emo- 
tion of sympathy would burst from her overbur- 
dened heart, and triumphing over 
duplicity and design, would unmask hypocrisy and 
strip deceit of its subtle disguise. But, alas, no 
look of emotion —of maternal tenderness — has 
thrown its sunbeam over the mental darkness that 
enshrouds the mind of Mary Hess; the mother, the 
loving sister, the confiding daughter is lost; a 
mental aberration, wild delusions, strange, unreal 
visions have taken possession of her. By affections 
of her brain she has been seized with a morbid 
desire to shed blood, * from a conviction that some- 
thing terrible must be done to relieve her mind 
from its terrible pressure, and this has overpow- 
ered all feelings of fraternity and love.” 

After a protracted and exceedingly interesting 
trial the jury accepted the theory of the defense 
and found Mrs. Hess insane; she was incarcerated 
in the Utica Insane Asylum, and died there. 

People versus Messner was another important 
criminal proceeding with which the subject of this 
sketch was prominently connected. 

Messner, the defendant, lived on a little farm 
about three miles from Rochester; his wife, an 
unusually prepossessing woman, he strongly sus- 
pected of unfaithfulness. They quarreled fre- 


affection, 


Franz Joseph 





quently, and finally she got him placed in jail on 
a charge of assault. Being unable to procure bail, 
he was kept in jail for some time, and when he did 
get out their quarrels were renewed. A few days 
later the woman said to her husband: “ Joe, hitch 
up the horse; I am going to town to have you 
locked up again.” He protested, but she insisted. 
As the woman was getting into the buggy the in- 
iuriated man grasped the whip and with the stock 
beat her so unmercifully that she died soon after. 
He was indicted for murder in the first degree, 
tried, convicted and sentenced to be hanged. Mr. 
Proctor did not conduct the defense, but shortly 
before the day fixed for the execution became in- 
terested in the case and determined to make a final 
effort to save Messner from the gallows. This was 
on Wednesday, and the condemned was to be exe- 
cuted on the following Friday, at Rochester. 
Having heard that there was probably fatal infor- 
mality or irregularity in the proceedings, and hav- 
ing his sympathies appealed to by the comparative 
friendlessness of the condemned man, Mr. Proctor, 
after investigation, became convinced that there 
was ground sufficient to warrant a stay. He at 
once called upon Mr. Ripsom, counsel for Mess- 
ner, and invited him to join in the effort. Mr. 
Ripsom promptly responded, and with but a few 
minutes’ notice was ready for the journey to Alle- 
gany county, the nearest point where a judge of 
the Court of Appeals could be found. This judge 
happened to be Martin Grover, whose residence 
was at Angelica, some 50 miles away. Much de- 
pended upon promptness and upon making rail- 
road connections. There was no time to spare. 
Having no chance even to make transcripts of the 
official records, Mr. Proctor hit upon the expedient 
of taking the records themselves along, in charge 
of a deputy clerk. The party took the 12:10 train 
on Thursday for Batavia; thence they went by 
another train to Attica, where they took a train on 
the Erie road for such point as might be found 
most available to reach Angelica, a town at that 
time without railroad facilities or even a telegraph 
station. By going to Hornellsville on the main 
line of the Erie, and awaiting a train to some 
station westward, they could get within five or six 
miles of Angelica by rail. Fearing detentions, they 
decided to leave the train at Canaseraga station, 
eighteen miles from Angelica, and drive ‘ cross- 
country.’ This train did not usually stop at Can- 
aseraga, but it somehow did stop on that Thurs- 
day evening at 7 o'clock, and the party left it and 
secured a livery team and sleigh for the overland 
journey of eighteen miles by a rough road, in many 
places bare of snow. It was approaching midnight 
when the expedition arrived at Angelica, be- 
numbed and bruised by the wild ride that was to 
cheat the gallows, at least for a time. In this con- 
dition the party at once repaired to the residence 
of Judge Grover, expecting to find him prepared to 
meet them by telegrams that had been sent from 
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Rochester in the forenoon. But no telegrams had 
yet reached Angelica, and the judge had retired to 
rest wholly ignorant that he was to be visited. He 
arose and received the party, who, feeling the im- 
portance of time, at once laid the application and 
proofs before him. The interview lasted two 
hours, during which the three attorneys alter- 
nately urged their views, in accordance with a plan 
agreed upon on the journey. Judge Grover 
granted the writ and stay, and, elated at their suc- 
cess, the weary party turned their faces again 
toward Canaseraga and began the tedious ride of 
eighteen miles. They must get there to take the 
train which went westward at 2:50 A. M., or they 
could not reach Rochester before the hour fixed 
for the execution. No telegram could avail in this 
case with the sheriff, and unless Judge Grover’s 
order, duly attested, could be placed in the hands 
of the sheriff before 2 p. m. Messner must die. 
Having gone thus far, the gentlemen did not in- 
tend to be beaten by time. The weary horses were 
pressed to their utmost. Delay from any cause for 
even thirty minutes might be fatal. They pressed 
forward, taking no thought of personal comfort, 
and reached the station just fifteen minutes before 
the train pulled in. Now if the train made connec- 
tions they could save Messner’s life. They noti- 
fied the sheriff by telegram from Attica that they 
had the papers, in order that the execution might 
be delayed to the last moment legally possible. 
The writ and stay reached the city of Rochester in 
ample time, but were not served upon the sheriff 
till within the time within which he was instructed 
to carry out the execution—so close was the 
condemned man to eternity. All haste possible 
was made in making a copy of the writ for filing in 
the clerk’s office and in serving upon the sheriff. 
At the jail every preparation had been made for 
the execution; the gallows had been erected in the 
jail yard; a large crowd, including a number of 
newspaper representatives, and sheriffs from neigh 
boring counties, had congregated to witness the 
grewsome spectacle, and the Ryan Zouaves, forty 
muskets, were on duty. When the prisoner was 
informed by the sheriff of the action of the court 
he did not at first understand its full import; when 
he did comprehend that his life had been spared for 
the present, at least, he fell upon the neck of one 
of the deputy marshals, wept for joy, and kissed his 
attendant fervently. The remainder of the story 
can be told briefly —and the denouement was not 
as one would expect to find it in the regulation 
novel. Mr. Proctor argued the case in the Court 
of Appeals, which granted a new trial, as a result 
of which the prisoner was convicted and subse- 
quently hanged. 

Another interesting case occurred in his prac- 
tice, involving a nice point in professional ethics. 
While attending court, Mr. Proctor was applied to 
by a somewhat singular specimen of humanity to 
defend him. The lawyer very naturally inquired 





what crime he was accused of. The party replied 
that somebody had been mean enough to charge 
him with stealing $150 in bank notes, and had got 
him indicted. 

“Are you guilty?” asked the lawyer. 

*“ That’s none of your business,” was the reply. 
“They say it makes no difference with you 
whether a man is guilty or. not — you will contrive 
in some way to get him out,—so don’t talk any 
more about guilt until you hear what the jury 
says.” 

“ Well, what about the pay?” said the lawyer. 

“You just hold on until the trial is over; get me 
off, and you'll have no trouble about the pay.” 

The trial commenced, and proved to be some- 
what protracted and interesting. The district at- 
torney proved that the money in question 
consisted of two $50 bills on a certain bank, and 
| the remainder in $10 bills, all of which were 
wrapped up in a piece of oiled silk. The jury, 
after listening to the counsel in the case, and re- 
ceiving the charge of the judge, retired and soon 
returned with a verdict of “not guilty.” The ac- 
cused, who was greatly elated over the result of 
the trial and the efforts of his counsel, invited the 
latter into one of the vacant jury rooms. As soon 
as they were alone he slapped his counsel on the 
shoulder and exclaimed: 

“ Free as water, ain’t 1? What’s the use of try- 
ing a man for stealing when you’re around? Now, 
I suppose you want your pay.” 

“Yes; have you got anything to pay with?” 

“Lend me your knife and we'll see about that.” 

The lawyer, somewhat startled at such a proposi- 
tion, reluctantly complied. The accused immedi- 
ately commenced ripping and cutting away at the 
waistband of his trousers, and soon produced the 
identical roll of bills for the stealing of which he 
had just been tried and acquitted, wrapped up in 
the very piece of oiled silk described by the wit- 
nesses for the prosecution. Throwing the package 
upon the table before the astonished lawyer, the 
grateful client said: ‘“ There, take your fee out of 
that; I guess there is enough there to pay you 
tolerably well.” 

“Why, you scoundrel,” you stole that money, 
after all,” exclaimed the counsel. “Do you ex- 
pect I can take any of that money?” 

“Stole the money! Why, what are you talking 
about? 


Didn’t them twelve men upstairs just say 
I didn’t steal it? What’s the use of your trying to 
raise a question of conscience after twelve respec- 


table men have given their verdict? Take your 
pay out of that and ask no more questions. Don’t 
be modest in taking —I got it easy enough, and 
you worked hard enough for it.” 

Without asserting what would be the action of 
counsel, now-a-days, in such a situation, and with- 
out concluding that the grateful client wouldn’t 
have much change left after his counsel had satis- 
fied his “ conscience” in the premises, a decent 
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respect for the truth of history compels us to state 
that in this case virtue triumphed; Mr. Proctor 
compelled his client, on pain of being handed over 
to the authorities again, to divulge the name of 
the person from whom the money was stolen (who 
happened to be a resident of a neighboring vil- 
lage), and the roll of bills, intact, was returned to 
its rightful owner. Whether that owner, in the 
gratitude of his heart, insisted upon rewarding the 
counsel for his integrity in the matter we are not 
informed; nor does it matter. 

Another civil case of interest, in which Mr. 
Proctor took a leading part, was that of Herrick 
v. Merrihew, tried at the Steuben circuit in 1868. 
Dr. Herrick lived at Woodhull, Steuben county, 
and was a man of education and wealth, a widower, 
with two daughters and two sons, grown, and some 
of them married. A woman named Hastings 
came to be his housekeeper, and lived with him 
until his death. The doctor’s estate, which was of 
considerable value, consisting largely of real prop- 
erty, was claimed by the Hastings woman on the 
ground that she was his wife. The claim was stub- 
bornly contested by the children. The alleged 
widow engaged Mr. Proctor as her counsel, and 
applied through him for letters testamentary, the 
case finally going into the Supreme Court, and 
being twice tried. It was proven on behalf of the 
plaintiff that she lived with Dr. Herrick for fifteen 
years; that she presided at his home; that he fre- 
quently took her with him to different places, al- 
ways introducing her as his wife, and that although 
there was no record of any marriage, and, indeed, 
no claim made on the part of the plaintiff that 


there had been any formal ceremony, the facts and | 


circumstances clearly established a common-law 
marriage. Mr. Proctor’s client finally got a ver- 
dict, which was afterward affirmed at General 
Term. This was one of the first cases in the State 
in which a common-law marriage was sustained by 
the courts, and naturally attracted much attention. 

Too close application to the duties of his pro- 
fession finally made serious inroads upon Mr. 
Proctor’s rugged constitution. He never knew 
what it was to spare himself. When he went into 
a case it was with the grim determination to win, 
and he became entirely absorbed in it, oblivious to 
all personal considerations, scarcely taking time 
enough to obtain sleep and nourishment; as a re- 
sult he not infrequently found himself at the close 
of a stubbornly contested case in a state of semi- 
collapse. The two trials of Covert, to which refer- 
ence has been made, did much toward permanently 
impairing his health; indeed, so serious was Mr. 
Proctor’s condition at that time that his physician 
ordered complete cessation of all legal work. 
This, to a man of his temperament and training, 
was almost impossible, but he did gradually lessen 
his activity in the profession and give considerable 
attention to literary work, at the same time argu- 
ing many important cases in the appellate courts. 





It was during this period of his life that Mr. Proc- 
tor conceived the idea of writing the work since 
published under the title of “ The Bench and Bar 
of the State of New York.’ Meanwhile he re- 
ceived a very flattering offer from a large publish- 
ing firm in New York city to assist them in the 
preparation of an elaborate history of Brooklyn, 
Kings county and Long Island, upon which they 
were engaged. At first declining the offer, he 
finally accepted and took charge of the historical, 
municipal and legislative portions of the work, 
which proved very successful both from a literary 
and a pecuniary point of view. 

Other literary work for the same publishers fol- 
lowed, and finally Mr. Proctor determined to take 
up his permanent residence in Albany, the con- 
trolling consideration being that here he could 
obtain facilities for prosecuting his literary work 
nowhere else to be had. The great magnet for 
him was the New York State Library, with its 
countless treasures, particularly in historical and 
biographical literature. This determination was 
carried out in 1884. While in Brooklyn Mr. Proc- 
tor wrote the first edition of his well-known work, 
* Lawyer and Client,’”’ which, next to “ The Bench 
and Bar,’ has had the largest sale of any of his 
books, and a second edition was completed during 
the first year or two of his residence in Albany. 
He also continued his work on “ The Bench and 
Bar.” In June, 1886, Mr. Proctor became secre- 
tary of the New York State Bar Association, a 
position he filled with distinguished ability for 
more than thirteen years. The story of how Mr. 
Proctor came to accept the office is not without 
interest, particularly to the legal profession. The 
State Bar Association at that time was at low ebb, 
both in interest and membership, the latter not 
exceeding 200. One day, while busy at his desk, 
Mr. Proctor was summoned to the executive 
chamber, whose occupant at that time was Gov- 
ernor David B. Hill. Mr. Hill was in the midst 
of a meeting with the executive committee of the 
association, discussing the future of the organiza- 
tion and planning how best to rejuvenate it. As 
one result of the conference it was determined by 
the gentlemen present that Mr. Proctor, whose 
devotion to all that interested and benefited the 
profession and whose acquaintance with so many 
of its leading members was well known, should be 
tendered the position of secretary, for which he 
was conceded to be pre-eminently qualified. Gov- 
ernor Hill made the tender of the position to Mr. 
Proctor, which came as an entire surprise, for he 
had had no thought of accepting such an office. 
The prospect was not entirely alluring, with the 
association at such low ebb — its life, indeed, hang- 
ing in the balance — but at the urgent solicitation 
of the governor and members of the executive 
committee Mr. Proctor accepted and immediately 
went to work, with what results the records of the 
association bear sufficient witness. The organiza- 
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tion from that time appeared to take a new lease 
of life, the membership and interest rapidly in- 
creasing, largely through the untiring efforts, 
resourcefulness and tact of the new secretary. Nor 
did these labors, no light ones in themselves, ap- 
pear to diminish in any degree his literary activity. 
He continued to work on the political history of 
the State, upon “ The Bench and Bar,” and other 
works, and contributed, in addition, almost in- 
numerable articles to the daily and periodical 
press. 

During the first year of his residence in Albany 
Mr. Proctor became the hero in an episode which 
greatly enhanced his fame as a historian and 
firmly established his reputation as an original 
investigator. During a meeting of the Regents of 
the University of the State of New York, held at 
the Capitol, addresses were made, among others, 
by George William Curtis and the Hon. Charles E. 
Fitch, of Rochester, in the course of which both 
speakers took occasion to refer to Alexander 
Hamilton as the father of the Regents and the 
founder of the system of higher education in the 
State of New York. Such statements did not ac- 
cord with the idea which Mr. Proctor had formed 
during his reading and investigation with special 
reference to his annotation of Hammond’s Politi- 
cal History, reference to which has already been 
made. The discovery which Mr. Proctor made 
was that the honors so freely given to Hamilton 
of right belonged to Ezra L_-Hommedieu, who was 
born in Southold, L. I., August 30, 1734, and who 
later became one of the leading thinkers, legis- 
lators and educators of the State; for though Ham- 
mond in his text refers to L- Hommedieu as a man 
of the highest distinction, he neglected to give him 
that place in history to which his long and eminent 
services entitled him—an example which had 
been followed by other authors without question- 
ing. L’Hommedieu, in fact, as a delegate from 
New York to the first, second, third and fourth 
provincial congresses, embracing a period from 
May 23, 1775, to April 18, 1777, was the effective 
and recognized instrument of engrafting upon the 
system of the commonwealth that policy of higher 
education which has given New York its un- 
equaled position among the States of the Union 
as a patron of learning. Not only was he chairman 
of the committees to which the educational bills 
were referred, but he was a member of the boards 
thereby created, in which he served actively and 
earnestly for many years. He was confessedly the 
most distinguished of the many men of historical 
fame in the congress at that time. Thus it was left 
to Mr. Proctor to become the discoverer of the 
true architect of the university system of New 
York in the centennial year of its existence. Re- 
ferring to these facts and the reasons why the 
credit had been given to another, Dr. St. Clair 
McKelway, then the editor of the Albany Argus, 
said: “ To Alexander Hamilton has been accorded 








a measure of labor and renown in the estimate ot 
the origination of our university system, which it 
is difficult to substantiate, but for which it is not 
difficult to account. He was contemporaneous 
with that work. He assented to it and voted for 
it. He became one of the regents provided for 
by law. Wherever he sat in those days a school of 
opinion afterward formed a fashion of considering 
him to have been the chief of the company. He 
conceived and executed so many designs of high 
importance, and he tempered or opposed so many 
like designs urged by others, that a habit has 
grown up in our history of making a colossal con- 
venience of him.” 

To say that the discovery caused surprise among 
the savants would be putting it altogether too 
mildly; there was consternation, for if Mr. Proc- 
tor’s statements were correct they involved and 
compelled an entire rectification of the frontier of 
the edudational history of the State. The facts 
discovered, which necessarily were somewhat in 
the nature of a challenge, although not so intended, 
put the savants on their mettle, but despite every 
effort made by them to substantiate their allega- 
tions, and thus continue Alexander Hamilton upon 
his educational pedestal, Mr. Proctor’s discovery 
was not disturbed. To quote again from Dr. Mc- 
Kelway, who manfully championed the cause of 
truth and of justice to the memory of a neglected 
great man: “ The State will not, in any manner, 
perpetuate an injustice, merely to preserve or pro- 
test the susceptibilities of those who have been 
deceived by it, and who have elaborately and con- 
fidently disseminated it. Before all things, before 
all men, to all men, should be Truth. If there 
should be any one so shortsighted as to imagine 
that evidence can be neutralized by being ignored, 
or that a policy of silence will avail against a reve- 
lation of the testimony lately uncovered and cleared 
from the dust of decades, the recognition which 
the legislature will be memorialized to make of the 
debt of the commonwealth to Ezra L’Hommidieu 
may be trusted to undeceive them, in due season.” 

Among Mr. Proctor’s literary productions, aside 
from those already mentioned, but by no means a 
complete list, are these: Address at Jamestown, 
N. Y., in 1869, on the judiciary and lawyers of 
western New York; address on the lawyers and 
judges of Livingston county and their relation to 
the history of western New York, at Geneseo, be- 
fore the Livingston County Historical Asso- 
ciation, in 1872; eulogy on Martin Grover, 
delivered before the bar of Allegany, Cat- 
taraugus and Chautauqua counties at Belmont, 
N. Y.; address on Aaron Burr’s political 
career, before the Albany Institute; address on 
De Witt Clinton and Daniel S. Tompkins and 
their relations to the political history of the State, 
before the New York Historical Society; address 
on the peculiarities and characteristics of great 
men as reflected in history, before the Albany In- 
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stitute; address on “ Albany as a Historic City,” 
before the Albany Historical and Art Society, in 
1898; address on “ The Advantages of a Classical 
Education to Lawyers,” before the Provincial 
Legal Alliance, at Quebec, in 1898. Mr. Proctor 
was one of the founders of the Livingston County 
Historical Society, in 1874, and upon the occasion 
of its fifth annual meeting he presented to the 
society and the citizens of Livingston county a 
portrait of Governor John Young. The presenta- 
tion speech which he made on that occasion was 
a notable literary production. 

Mr. Proctor’s political career has been not with- 
out interest. He entered political life when the 
Whig party was about to be absorbed by the Re- 
publican party, and was at the convention held at 
Geneva, in 1854, called to consider what action 
should be taken with regard to the Whig party’s 
evident tendency to sustain slavery in the terri- 
tories, and was a member of the committee ap- 
pointed to consider what course should be taken — 
whether to continue the Whig party or dissolve it. 
After a very lively and interesting session, lasting 
three or four days, it was decided, on a close vote, 
to dissolve the party in western New York and 
join the Republicans. Mr. Proctor continued as 
active in politics as his professional duties would 
permit, taking a leading part among the younger 
men of western New York. In conventions he 
was often prominent as a delegate, and frequently 
appeared on the stump, where his services were 
always in demand, for he was a cogent, eloquent 
and highly interesting speaker. He was a delegate 
from his congressional district to the convention 
held in Philadelphia in 1856, when John C. Fre- 
mont was nominated for the presidency. That 
convention, it will be remembered, was in session 
two weeks. It was an ever-memorable occasion, 
and the delegates from the Empire State included 
many of the ablest men to be found within its bor- 
ders, remarkable as the statement may seem to the 
student of politics of the present generation. A 
large majority of the delegates from New York 
were earnestly in favor of the nomination of Wil- 
liam H. Seward for president, antl while they 
fought stubbornly for him they lacked sufficient 
votes to nominate. Finally they threw their 
strength to “the Pathfinder,” whose success 
thereby became assured. Mr. Proctor’s first 
political speech in a large convention was made 
there, on the question of slavery in the territories, 
he insisting that the south had no right to occupy 
any of the territories — certainly none north of 
Mason and Dixon’s line — with their slaves. The 
speech was well received and found its way into 
the newspapers the next morning. While Mr. 
Proctor continued for several years to be some- 
what active in politics, he gave the greater share 
of his time and energy to the practice of his pro- 
fession. He never asked for an office for himself, 
though always very active in aiding his friends. 





On several occasions his name was suggested for 
official positions— member of the assembly, 
county judge of Livingston county, and district 
attorney — and although with a good prospect of 
success at the polls, if nominated, he positively 
declined to accept. Besides making his voice 
heard on the stump and in conventions of his 
party, he was a frequent contributor on political 
topics to the leading journals in central and west- 
ern New York, among many other contributions 
being a series of articles for the New York 
Tribune, entitled ““ The Mission of the Republican 
Party.” Mr. Proctor continued to act with and 
advocate the principles and policies of the Repub- 
lican party through the Conkling imbroglio. Ever 
a “ Stalwart,” he was a personal friend of Conk- 
ling, whose acquaintance he had made a number ot 
years previous to the memorable events which at 
that time did so much to disrupt and disorganize 
the party. When Charles J. Folger was nomi- 
nated for governor of the State of New York Mr. 
Proctor was delighted. Folger was in his view an 
ideal candidate. He had known him personally 
and professionally for many years, and regarded 
him as one of the best men ever placed before the 
people of the State for their suffrages — as unques- 
tionably he was —an able, fearless judge who had 
shed additional lustre upon the great Court of 
Appeals bench, and whose personal life had been 
one of singular purity. Mr. Proctor was a dele- 
gate to the State convention at Syracuse which 
nominated Folger; he sustained him enthusiasti- 
cally in the convention, and spoke in his support 
at the ratification meeting held in the evening 
after the convention. He returned to his home, 
happy, and supremely confident that Folger would 
be elected by an overwhelming majority. Not 
long after the convention Mr. Proctor met Mr. 
Charles E. Fitch, then as now the distinguished 
and cultured editor of the Rochester Democrat and 
Chronicle, and a personal friend with whom he had 
acted politically for a number of years. During 
the conversation that followed the usual greetings 
Mr. Proctor expressed himself as never better 
pleased in his life with a political nomination than 
he was with that of Folger. Mr. Fitch, however, 
much to Proctor’s surprise, speaking, of course, as 
a member of the so-called “‘ Half-Breed” faction 
of the Republican party, expressed the conviction 
that Charles J. Folger was going to be the worst 
beaten man that ever ran for office in the State of 
New York. 

Recovering somewhat from his surprise, Mr. 
Proctor inquired, ‘“ Who is going to beat him?” 

“ Grover Cleveland and David B. Hill,” was Mr. 
Fitch’s reply. 

“Do you propose to use your influence, and 
that of the paper of which you are the editor, to 
sustain two Democrats? ” was asked. 


“ Well,” was Mr. Fitch’s reply, “ we are going 
to teach certain of the leaders of the Republican . 
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party a much needed lesson, and we cannot do it 
any better or more effectively than by defeating 
their candidates, who were put up, as we claim, in 
a way and by methods that make their defeat im- 
perative.” 

Mr. Fitch also predicted a majority against Fol- 
ger of more than 100,000, and when the returns of 
the election came in he was shown to have been 
a pretty good prophet. Mr. Proctor reminded his 
friend that the wave that carried the Democrats 
into power would not soon recede — indeed, that 
it might float some Democrat into the White 
House — another shrewd political prophecy as the 
event proved, for not many months later Grover 
Cleveland had been elected president of the 
United States. 

Mr. Proctor has been twice married. Soon after 
his admission to the bar he wedded Miss Araminta 
D. Whitney, of Auburn. The union proved an 
ideally happy one, and was blessed with two chil- 
dren, a son and a daughter. The former, Whitney 
C. Proctor, who entered the medical profession 
and settled in Buffalo, died six years ago in that 
city, at the age of 25, on the threshold of a prom- 
ising career in his chosen profession. The daugh- 
ter, Sarah Gertrude, siirvives, and is the wife of 
the Rev. W. W. Curry, pastor of the Presbyterian 
Church at Voorheesville, N. Y., where he and his 
estimable wife have built up a very flourishing 
congregation. Mr. and Mrs. Curry are social 
favorites in Albany, where they are almost as well 
known as in the place of their residence. Mr. 
Proctor’s present wife, born Margaret Scott Wylie, 
is a lady of many graces of character, as well as of 
useful and refined accomplishments, and has 
proved in every sense a helpmeet to her husband. 
Mr. Proctor was brought up in the Episcopal 
Church. He was for many years a member of St. 
Paul’s, Dansville, and served as vestryman. After 
removing to Albany he retained his membership 
there, but has been an attendant at St. Paul’s, 
Albany. 


> 


Legal Rotes. 


In the United States Circuit Court at St. Louis, 
Judge Adams sustained the Missouri law which 
prohibits the sale of oleomargarine colored as but- 
ter. The dealer accused of violation contended 
that the law was unconstitutional so far as it 
affected him, in that the oleomargarine which he 
sold was procured from another State. He was 
granted a writ of habeas corpus from the United 
States Court. 


The residents of Wauwatosa who last week re- 
fused to pay two fares to the Milwaukee Electric 
Railway and Light Company for riding from the 
corner of Thirty-sixth and Wells streets to the city 
of Wauwatosa have been enjoined by the company 
from refusing to be ejected from the cars on their 





refusal to pay two fares, and have also been re- 
strained from beginning suit against the company 
or its employes for their ejection last week. — 
Milwaukee Sentinel, January 2. 


The town of Plattsburg, several months ago, 
made application before Justice Kellogg, of the 
Supreme Court, for a mandamus to compel the 
treasurer of Clinton county to pay back the State’s 
one-third of the excise moneys, for the reason that 
the legislature of 1898 passed a law which provided 
that all excise moneys collected in Plattsburg 
should be paid over to the town. Judge Kellogg 
denied the application. The Appellate Division, 
all the judges concurring, has handed down a de- 
cision reversing Judge Kellogg’s decision on all 
points. If the Court of Appeals affirms this de- 
cision Plattsburgh will be the only town in the 
State entitled to hold all excise moneys collected 
in it. . 

The St. Louis Bar Association has appointed as 
its committee to arrange for participation in the 
coming celebration of the centennial anniversary 
of John Mrashall’s appointment as chief justice of 
the United States Supreme Court, February 4, 
1901, Hon. Amos M. Thayer, Hon. Elmer B. 
Adams, Hon. Jacob Klein, Hon. Daniel D. Fisher 
and Hon. Horatio D. Wood. The president of the 
Kansas City Bar Association has appointed from 
its number Hon. Gardiner Lathrop, Mr. Arthur 
F. Evans and Mr. A. N. Gossett. The president 
of the Missouri Bar Association has appointed as 
the committee of that organization Selden P. Spen- 
cer, St. Louis, chairman; J. McD. Trimble, Kansas 
City; T. R. Morrow, Kansas City; Hon. J. L. Min- 
nis, Carrollton; James Hagerman, St. Louis; 
James L. Blair, St. Louis; L. R. Wilfley, St. Louis; 
Judge Henry W. Bond, St. Louis; Hon. R. F. 
Walker, St. Louis; A. H. Waller, Moberly; Hon. 
Paul B. Moore, Jefferson City. 


ECuplish Aotes. 


There are 399 practicing barristers in Ireland. 
Of these 253 belong to the various Protestant com- 
munions, 150 are Roman Catholics, and one is a 
Jew. Out of fifty-six queen’s counsel, sixteen are 
Roman Catholics. 


The Westminster County Court is prolific in in- 
teresting cases, says the Law Times. In Stewart 
v. Gill (ante, p. 126) the plaintiff, a turf commission 
agent, sued for the recovery of lost bets which he 
had made and paid for the defendant, who pleaded 
the Gaming Act. His Honor Judge Lumley Smith, 
in giving judgment for the defendant with costs, 
told the plaintiff that “the position of betting 
agents was that if they paid out money for a client 
they could not recover, but if they held a client’s 
winnings they were bound to pay it over.” This 
pithy statement of the result of the Gaming Act of 
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1892 (55 & 56 Vict. c. 9), passed in consequence of 
the bad judge-made law of Read v. Anderson (51 
L. T. Rep. 55), is in accordance with De Mattos v. 
Benjamin (70 L. T. Rep. 560). The words of the 
act are that “any promise express or implied to 
pay any person any sum of money paid by him 
under or in respect of any contract or agreement 
rendered null and void” by the Gaming Act of 
1845 (8 & 9 Vict. c. 109), “or to pay any sum of 
money by way of commission, fee, reward, or 
otherwise, in respect of any such contract shall be 
null and void,’ and in De Mattos v. Benjamin it 
was expressly held by the late lord chief justice of 
England and Mr. Justice Day that bets made and 
‘won through an agent may be recovered by the 
winner from the agent, the act of 1892 notwith- 
standing. Mr. Commissioner Kerr had held the 
contrary. De Mattos v. Benjamin is a very im- 
portant case, not nearly so well known as it ought 
to be. 


Babu English can seldom have appeared in a 
more brilliant light than in the following address 
of an Indian pleader, given in Sir Frank A. Swet- 
tenham’s “ The Real Malay” (John Lane), says 
the New York Evening Post: “ My learned friend 
with mere wind from a teapot thinks to browbeat 
me from my legs. But this is mere gorilla war- 
fare. I stand under the shoes of my client, and 
only seek to place my bone of contention clearly 
in your honor’s eye. My learned friend vainly 
runs amuck upon the sheet-anchors of my case. 
Your honor will be pleased enough to observe that 
my client is a widow —a poor chap with one post- 
mortem son. A widow of this country, your honor 
will be pleased enough to observe, is not like a 
widow of your honor’s country. A widow of this 
country is not able to eat more than one meal a 
day, or to wear clean clothes, or to look after a 
man. So my poor client has not such physic or 
mind as to be able to assault the lusty complain- 
ant. Yet she has been deprived of some of her 
more valuable leather —the leather of her nose. 
My learned friend has thrown only an argument 
ad hominy upon my teeth that my client’s witnesses 
are all her own relations. But they are not near 
relations. Their relationship is only homeopathic. 
So the misty arguments of my learned friend will 
not hold water. At least they will not hold good 
water. Then my learned friend has said that there 
is on the side of his client a respectable witness — 
namely, a pleader, and, since this witness is inde- 
pendent, so he should be believed. But your 
honor, with your honor’s vast experience, is 
pleased enough to observe that truthfulness is not 
so plentiful as blackberries in this country. And 
I am sorry to say, though this witness is a man of 
my own features, that there are in my profession 
black sheep of every complexion, and some of 
them do not always speak Gospel truth. Until the 
witness explains what have become of my client’s 
nose-leather he cannot be believed. He cannot be 








allowed to raise a castle in the air by beating upon 
a bush. So, trusting in that administration of 
British justice on which the sun never sits, I close 
my case.” 


Legal Langhs. 

Last year, in Vienna, S. L. Clemens (“ Mark 
Twain ’”’) sat talking with a Scotch barrister named 
Guthrie. “Do you ever smoke?” asked Mr. 
Clemens of Mr. Guthrie. “ Yes, Mr. Clemens,” 
replied Mr. Guthrie, “when I am in bad com- 
pany.” “ You are a lawyer, aren’t you, Mr. Guth- 
rie?” “Yes, I am.” “Ah,” said Mr. Clemens, 
“you must be a heavy smoker.” — The Argonaut. 


Judge — “ You say that words passed between 
the accused and his wife. Did you hear what they 
were?”’ Witness —“ No, I didn’t hear them, but 
I saw them.” Judge —“ Saw them?” Witness — 
“Yes; they were in the dictionary that he threw at 
her.”’ — Boston Transcript. 


>—_—___— 


Aew Hooks and Aew Editions. 


The Law of Animals. A Treatise on Property in 
Animals, Wild and Domestic, and the Rights 
and Responsibilities Arising Therefrom. By 
John H. Ingham, of the Philadelphia Bar. 
Philadelphia: T. & J. W. Johnson & Co., 1900. 


As the above title indicates, this work treats of 
property in animals and the rights and responsi- 
bilities arising therefrom. The author in his 
preface expresses a somewhat natural surprise that 
a subject so large and important has not hereto- 
fore been exploited. He says with force: “ The 
elements of this law have hitherto lain more or 
less concealed in numberless statutes, reports, 
digests and text-books. Hardly an index of any 
scope can be found in which the title ‘ Animals’ 
does not occur, accompanied by various cross-ref- 
erences. And yet, so far as the present writer has 
been able to ascertain, no effort has ever been 
made to work these scattered elements into an 
organic structure. It is hoped, therefore, that this 
treatise may serve to the accomplishment of such 
an end.”” So much for the importance of the sub- 
ject and its need of treatment. A careful exam- 
ination of the work indicates that the author has 
performed his part with conscientiousness, having 
covered the whole ground carefully. As to the 
method of treatment, he has made no attempt to 
compile and digest the statutory law on the subject, 
except in so far as it is laid down and interpreted 
in the decisions themselves. An idea of the scope 
of the work may be obtained from a glance at 
some of the leading titles, viz.: Property in Ani- 
mals; Transfer of Property; Rights of Owners of 
Animals; Liabilities of Owners of Animals; Bail- 
ment and Carriage; Cruelty Game Laws; In- 
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juries to Animals by Railways. The author has 
produced a work which cannot fail to prove ot 
much value to the profession and the judiciary, for 
he has extracted and skillfully combined the ele- 
ments of this law, which heretofore have lain 
more or less obscured and difficult of access in 
numberless statutes, reports, digests and text- 
books, into a fairly harmonious whole. We can- 
not refrain from saying a word of the mechanical 
portion of the work. The typography, paper and 
presswork are all of such high grade that to peruse 
the book is in itself a positive’ pleasure. 





> 


BOOKS AND PAMPHLETS RECEIVED. 





The Nature of Expert Testimony, and Some 
Defects in Methods by Which It Is Adduced in 
Evidence. By William A. Purrington, of the New 
York Bar. Reprinted from the Medical Record, 
December 9, 1899. 


_ 


Literary Rotes. 


The subject of the Review of Reviews’ character 
sketch for January is Secretary John Hay, who by 
reason of the death of Vice-President Hobart be- 
comes the successor apparent to the presidency. 
The writer of the sketch is Mr. Henry Macfarland, 
the well-known Washington correspondent, who 
makes it clear that few men in public life to-day 
have had so good a training for the presidency as 
Mr. Hay has received in the thirty-nine years that 
have passed since he became Lincoln’s private 
secretary. 


McClure’s Magazine for January is an example 
of the remarkable strides made in color illustrat- 
ing. There are eight full-page pictures in color by 
Corwin K. Linson, illustrating Ian Maclaren’s 
“ Life of the Master,” which begins in this num- 
ber. The pictures are the best that have yet been 
attempted in this line of work. An interesting 
contribution is Governor Boutwell’s recollections 
of Blaine and Conkling and their rivalry in the 
Republican national convention of 1880. Rev. C. 
T. Brady retells the heroic story of Truxton and 
the United States frigate Constitution, and their 
victories over the French. Mark Twain con- 
tributes a sketch in which he professedly betrays 
the confidence of Howells, Cable, Stockton, Ald- 
rich and other brother authors by telling what has 
been the abiding but unrealized ambition of each. 
The short stories in this number are feeble exam- 
ples of the story-telling art, to say the least. 


The leading article in the January Harper’s is 
entitled ‘“‘ The Right Hand of the Continent,” and 
it is by Charles F. Lummis, who understands every 
side of his subject and expresses his views with 
conviction. Chalmers Roberts gives in a few 
pages a vivid picture of the social life of modern 





Egypt, “Where East and West Meet.” Julian 
Ralph is represented by another of his Indian 
papers, “An Indian Jewel.” There is a second 
installment of Archibald Colquhoun’s history of 
Siberia. Arnold White describes the British sys- 
tem of colonial government, and Sydney Brooks, 
an Englishman, contributes a paper on “ British 
and Dutch in South Africa,” in which he charges 
England with a century of blundering. Prof. 
Albert Bushnell Hart’s paper, ‘“ What the Found- 
ers of the Union Thought Concerning Territorial 
Problems,” opens up new points of view regarding 
the pertinent question of expansion. Mrs. Humph- 
rey Ward’s new novel, “ Eleanor,” begins in this 
number, and the short fiction is from the pens of 
Virginia Frazer Boyle, Seumas MacManus, Owen 
Wister, Stephen Bonsal, Frederick Remington, 
Stephen Crane and Octavie Thanet. There are 
two posthumous poems by the author of “ David 
Harum.” 


The ability of Col. G. B. M. Harvey to secure 
the services of the foremost men in every field of 
discussion appropriate to the purpose of the North 
American Review seems to grow by exercise, and, 
like each of its predecessors under his editorship, 
the January number gives unmistakable proof that 
the Review now possesses resources beyond the 
reach of any other magazine in the country. Sel- 
dom has any periodical presented such an aggrega- 
tion of distinguished names as dignifies its title 
page, and the subjects treated of are those regard- 
ing which intelligent Americans desire to be in- 
formed to-day. As in the December number, an 
extraordinary amount of space is devoted to the 
South African war, the subject which holds the 
first place in the thought of the civilized world at 
the present moment. The table of contents is as 
follows: “ The British Army: Résumé of a Con- 
versation with Field Marshal H. R. H. The Duke 
of Cambridge, K. G.,” G. Leveson Gower, for- 
merly comptroller of her majesty’s household; 
“ Origin, Duration and Outcome of the War,” Dr. 
W. J. Leyds, European agent of the South African 
Republic; “ England and the Transvaal,” the Rt. 
Hon. Earl Grey; “England and the European 
Powers,” Prof. Hans Delbriick, lecturer on history 
in Berlin University; “ Great Britain on the War 
Path,” Vladimir Holmstrem and Prince Ookh- 
tomsky; “Some Boer Characteristics,’ George 
Lacy; “A Filipino Appeal to the American Peo- 
ple,” Apolinario Mabini, formerly prime minister 
in Aguinaldo’s cabinet; “The Letters of Robert 
Louis Stevenson,” Henry James; “ Congress and 
Parliament: A Contrast,” Sydney Brooks: “ The 
Anglican Crisis and Church Unity,” the Rev. Prof. 
Chas. A. Briggs; “ The Census of 1900,” W. R. 
Merriam, director of the United States census; 
“Sir Redvers Buller: A Character Study,” Ed- 
mund Gosse: “The Erie Canal and Transporta- 
tion,” E. P. North; “The Picture Gallery of the 
Hermitage — III,” Claude Phillips. 








